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DEPARTMENT OFTHE INTERIOR

Fish and Wildlife Service

50 CFR Part 17
RIN 1018~-AB31

Endangered and Threatened Wddlife
and Plants; Pygmy Sculpin Determined
To Be Threatened

AGENCY: FishandWildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Servicedeterminesthe
pygmy sculpin, Cottuspygrnaeus,to be a
threatenedspeciesundertheauthority
of theEndangeredSpeciesAct of 1973,
asamended(Act). This fish is knownto
exist in only ColdwaterSpringandthe
springrunin CalhounCounty,Alabama.
Grour.dwatercontaminationand
restrictedpopulationrepresentmajor
threatsto this smallsculpin. Water
samplinghasrevealedlowievels of
trichioroethylenein ColdwaterSpring.
EFFECTIVE DATE: October30, 1989.
ADDRESSES: The completefile for this
rule is availablefor inspection,by
appointment,duringnormal business
hoursat theU.S. FishandWildlife
Service,JacksonMall Office Center,300
WoodrowWilson Avenue,Suite316,
Jackson,Mississippi 39213.
FOR FURTHER INFORMATION CONTACT:
JamesStewartat theaboveaddress,
(601/965—4900or FTS490—4900).
SUPPLEMENTARY INFORMATION

Background

The pygmy sculpin wasfirst collected
fromColdwaterSpring, CalhounCounty,
Alabama,in 1963 anddescribedin 1968
(Williams 1968). This speciesrarely
exceeds45 millimeters (1.8 inches)in
total length.The headis large,body
moderatelyrobustandthe lateral line is
incomplete.Colorationvariesby sex,
maturity, andbreedingcondition, while
pigmentationis generallyconsistent
(Williams 1968).Pigmentationgenerally
consistsof up to threedorsalsaddles
andmottledor spottedfins. Juveniles
havea grayishblackbody with three
light coloredsaddles.With maturity, the
body color becomeslighter,with the
grayishblackcolor thatremainsforming
two darksaddles.In juveniles,thehead
is black, changingto white with small
scatteredmelanophoresin adults.In
breedingmales,thedarkspotsin the
spinousdorsalfin enlargeandbecome
moreintenseandthe fin margin
becomesreddishorange.Theentire
body becomessuffusedwith black
pigmentwhich almostcompletely
concealstheunderlyingpattern,The

hNedingcolor of femalestendsto be
slightly darkerthanin non-breeding
females.

Theonly knownpopulationof pygmy
sculpinsis in CoidwaterSpringandthe
springrun. ColdwaterSpring is
impoundedto form apool of overone
acre,2 to 4 feetdeep(McCaleb1973).
The springrun is up to 60 feet wide and
500 feet long to whereit is joinedby Dry
Creek.Below this confluence,thestream
is knownasColdwaterCreekuntil it
joins ChoccoloccoCreek.The spring
flows from thebrecciatedzoneof the
Jacksonvillefault in theWeisner
formation (Williams 1968, McCaleb1973,
Scott et a!., 1987).The averageflow is 32
million gallons perdaywith afairly
constanttemperatureof 16 to 18 degrees
centrigrade(61~to 64~F).Thebottomis
gravelandsandwith largerockswhere
the springboils occur. Largematsof
vegetationarepresentin thespringpool
andalongthe edgesof the springrun.
Waterexcessto needsof theAnniston
WaterDepartmentflows overalow
weir damthat is approximately22 feet
wide,to form thespringrun. The
downstreamlimit of thepygmy sculpin
populationoccursat theconfluenceof
DryCreek.Ths smallstreamdrainsthe
areaof AnnistonArmy Depotandof a
claymining operation.Waterquality
degradationhasbeena long-term
problemin Dry Creek.Historicrecords
arenot availableto documentif the
pygmy sculpin occurredbelowthe
confluenceof dryCreekprior to the
waterquality degradation.

TheCity of AnnistonownsCoidwater
Spring, thespringrun, and
approximately240surroundingacres.
Thespring pool servesasthe primary
watersupplyfor Anniston.The average
daily withdrawalby Anniston is 16.5
million gallonswith anaveragespring
flow of 31.2 million gallons (Scotteta].
in 1987).Therechargeareafor
ColdwaterSpringis estimatedat 90
squaremiles.This areaincludes
portionsof AnnistonArmy Depot, Fort
McClellan, theCities of Annistonand
Jacksonville,severalsmallertowns,and
privatelands.

PreviousServiceactionson this
speciesincludea noticeof reviewon
March18, 1975 (40 FR 12297):aproposal
to list thepygmy sculpin andthreeother
fishesasendangeredwith critical
habitaton November20, 1977(42FR
60765);noticeof extensionof the
commentperiodandpublic hearingon
February6, 1978 (43 FR 4872);noticeof
withdrawal of critical habitaton March
6, 1979 (44 FR 12382);reproposalof
critical habitatandnoticeof public
meetingon July 27, 1979 (44FR44418);
noticeof withdrawalof proposedrule
on January24, 1980 (45FR 5782);notices

of reviewon December30. 1982 (47FR
58454),andSeptember18, 1985 (50FR
37953): andproposedruleon February7,
1989 (54 FR 59861.Thepygmy sculpin
wasplacedin category3C for the 1982
noticeandin categoryI for the1985
notice. Category3C candidatesare
definedas taxathat haveprovento be
moreabundantor widespreadthanwas
previouslybelievedand/orthosethat
arenot subjectto anyidentifiable
threat.In the1985notice, categoryI
candidatesaredefinedascomprising
taxafor which the Servicecurrentlyhas
informationon handto supportthe
biological appropriatenessof proposing
to list asendangeredor threatened.

The November1977 listing proposal
wasbasedon threatsto thepygmy
sculpin from restricteddistribution,
pollution in ColdwaterCreek,theeffects
of aquatic vegetationcontrol, the
potential for excessivewaterpumping to
meetfuture demands,andno
commitmentfrom the AnnistonWater
Works andSewerBoardto protectthe
sculpin.

Publicmeetingson the1977proposal
wereheldin Birmingham,Alabama,on
March 15, 1978, andin Anniston,
Alabama,on August28, 1979. Numerous
individuals spokeat thesemeetingsboth
for andagainsttheproposal.The
oppositionwasbasedupon thefearof
economicimpactsandloss of thespring
asawatersupply.Someindividuals
expresseddoubt that thepygmy sculpin
wasconfinedto just ColdwaterSpring.
FormerGovernorWallaceopposedthe
proposalto list thepygmy sculpinand
threeotherfish speciesbasedupon
questionsconccrningthelisting
procedures,andthepotentiallyadverse
economicimpactthathe perceived
would resultfrom the listing of two
speciesotherthanthe pygmysculpin.
TheAnnistonWaterWorks andSewer
Boardopposedthe proposalbecause
theydid not believetherewassufficient
datato supportthe listing. The Service
discontinuedefforts to list thesperms,
and,on November29, 1979, 2 yearsafter
publicationin theFederalRegister,the
specieshadnot beenlisted andwas
thereforeautomaticallywithdrawnfrom
proposedstatusin accordancewith
provisionsof theEndangeredSpecies
Act (16U.S.C.1531 at seq)and50 CFR
part424. Themost recentproposedru~
andthis final rule determinationis
baseduponnewthreatsto thespecies.

Summaryof Commentsand
Recommendations

In the February7, 1989,proposedrule
andassociatednotifications,all
interestedpartieswererequestedto
submitfactual reportsor information
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thatmight contributeto the development
of a final rule. Thecommentperiod
expiredon April 10, 1989.Appropriate
Stateagencies,countygovernments.
Federalagencies,scientific
organizations,andotherinterested
partieswerecontactedandrequestedto
comment.A newspapernoticewas
publishedin the “GadsdenTimes” on
February17, 1989,in “The Anniston
Star” on February19, 1989;andin the
“MontgomeryAdvertiser/Alabama
Journal”on February25, 1989,which
invitedgeneralpublic comment.

Commentswere receivedfrom a
Federalagency,alocal government
agencyandoneprivateorganizationand
arediscussedin the following summary.
TheStateof Alabamaprovideda
commentin supportof theproposed
listing duringthe Service’spre-proposal
coordinationbut did not comment
duringtheproposedrulescomment
period.

TheAnnistonArmyDepotdid not
considerlisting of thepygmy sculpinto
be appropriatesince,in their view, the
specieswasnot threatenedby any
activities of theirinstallationandthat,
in their view, their pastandpresent
actionshaveenhancedthe species’
protection.The Serviceagreesthat
removalof toxins that coulddegrade
waterquality in theColdwaterSpring’s
aquiferis beneficial to this speciesand
we supporttheDepot’sefforts in this
regard.We disagreewith theDepot’s
position thatthespeciesis not presently
threatenedby their activities.Cleanup
of theshallowaquifer involvesthe
removalof largequantitiesof
groundwaterthat couldaffect flows at
CoidwaterSpring. After treatment,this
water is releasedon thesurface
representingaloss of flow to thespring.
While thecleanupof contaminantsis
necessary,it is importantthatspring
flows not be significantly impacted.
SinceSeptember1987, theDepothas
beenverycooperativein providing the
Serviceinformationon cleanup
activities,andtheServiceexpectsto
continuethis cooperation.The
determinationto list this speciesis
basedon severalfactorsotherthanjust
thoseinvolvingthe Depot, asdiscussed
belowin the sectiontitled “Summaryof
FactorsAffecting the Species.”

The City of AnnistonWaterWorks
andSewerBoardrecommendedthe
specialruleallow theremovalof all
springflow above3cubic feetper
secondandtheyprovidedwaterflow
datathat documentstheseflow levels
arenot adverseto thepygmy sculpin.
The Serviceconcursandhasso
amendedthespecialrule. The.6cubic
feetper secondspecifiedin the

proposedrulewasbaseduponrecords
of previousminimum flows that
apparentlywereadequatefor the
sculpin.However, low flows measured
duringthe recentdroughtindicatethat
sculpin survivalwasnot affectedwhen
springoutflow wasreducedto half the
amountofpreviouslyrecorded
minimums.Thechangein outflow has
no bearingupon sculpinsurvivalin the
impoundedspringhead.

TheWildlife InformationCenter.Inc.,
commentedthat the Serviceyieldedto
local andStatepolitical influenceand
that thespeciesshouldbelistedas
endangeredwith critical habitat.The
Service’sdecisionto proposethe
threatenedclassificationfor thepygmy
sculpinwasbasedon a scientific
evaluationof thethreatsto thespecies.
Although thepygmy sculpin’s habitatis
vulnerableto degradation,threatsto the
species’survivaldo not appearto be
imminent.Therefore,theService
believesthat thecategoryof threatened
is biologically more accuratefor this
speciesthanthecategoryof endangered.
as thesetermsaredefinedin the
EndangeredSpeciesAct (Act). It should
benotedthat the degreeof protection
affordedto threatenedspeciesby
section7(a)(2)of theAct is thesame
that is givento endangeredspecies.

Critical habitatwasnot designatedfor
thepygmy sculpinbecausetheService
believesthatno additional benefits
would accruein thiscasefrom sucha
designation.Becausetheareaoccupied
by the pygmy sculpinis limited, any
adverseeffectsto its habitat from
Federalactivitieswould likely
jeopardizeits survivalandbe
consideredaviolation of section7(a)(2).

It shouldbe emphasizedthatthe
listing proposalwasbasedsolelyon the
Service’sevaluationof biological
factors,asrequiredby the Act. After the
Servicenotified interestedpartiesthat
thepygmy sculpinwasunderreviewfor
possiblelisting, theAlabama
Departmentof Conser~ation and
NaturalResourcesagreedthat listing the
pygmysculpin i~ouldbe appropriate,
andit did not expressa prelerenceas to
endangeredor threatenedstatus.On
September17, 1987, the Servicealso
madea presentationon the merits of a
listingproposalto the Commissionersof
theAnnistonWaterandSewerBoard
(Board), whichownsthe species’entire
range.At the meetingandin a
subsequentletter to SenatorHowell
Heflin of Alabama,theBoardexpressed
its generalagreementto listing the
species.TheBoardmadeno distinction
betweenadesignationof endangeredor
threatened.

Summary of Factors Affecting the
Species -

After athoroughreviewand
considerationof all information
available,theServicehasdetermined
that the pygmy sculpin(Cottus
pygmaeus)should be classifiedasa
threatenedspecies.Proceduresfoundat
section4(a)(1)of theEndangered
SpeciesAct andregulations(50 CFR
part424) promulgatedto implementthe
listing provisionsof the Act were
followed.A speciesmaybe determined
to beendangeredor threateneddueto
oneor more of the five factorsdescribed
in section4(a)(1). Thesefactorsand
their applicationto thepygmy scuipin
(Cottuspygmaeus)areasfollows:

A. ThePresentor Threatened
Destruction,Modification, or
Curtaihrient of Its Habitator Range

The pygmy sculpinis known to exist
in only ColdwaterSpring andthespring
run. It hasneverbeencollectedbelow
the confluenceof Dry Creekafterwater
from thesetwo streamshascompletely
mixed.Thus, its presentrangeis also the
known historic range.However, the
historic rangemayhaveextended
downstreamof theDry Creek
confluenceprior to theoccurrenceof
environmentalpollution, asdiscussedin
FactorE.

The pygmy sculpin andits habitatare
threatenedby theproposedconstruction
of ahighwaybypassfrom Interstate
Highway20 to the City of Anniston.The
AlabamaHighwayDepartmenthas
identifiedthreealternateroutesfor the
proposedAnnistonBypass.The early
planningpreferredrouteis alongthe
sideof ColdwaterMountain
immediatelyaboveandto theeastof
CoidwaterSpring.The secondalternate
is to thewestof CoidwaterSpring.The
third alternateis an enlargementof the
existingroadimmediatelyadjacentto
andwest of ColdwaterSpringandthe
springrun (Carwile in litS.). All threeof
theseproposedroutespassthroughthe
rechargeareafor ColdwaterSpring
(Scott at a!. 1987).Waterin subsurface
aquifersmovesalongfissures,faultsand
cracksin reachingtheaquifer andin
returningto thesurface.The recharge
areafor ColdwaterSpringis estimated
at 90 squaremiles andincludes
ColdwaterMountain. Constructionof
alternateonewill be alongthesideof
ColdwaterMountainandwill
undoubtedlyrequiretheuse of
explosivesin carvingout the roadway.
This useof explosivesmight resultin the
shiftingandclosing of cracksand
fissureswhichallow waterto surfaceat
ColdwaterSpring.
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An additionalthreatposedby the
completionof alternateoneis the
accidentalspillageof toxic substances.
ColdwaterMountain is so steepandthe
underl~ingrock formationsof such
relativelylow permeabilitythat the
susceptibilityfor contaminationfrom the
mountainis low. However,parallelto
ColdwaterMountainandin thevalley,
is theJacksonvilleFault. Thevalleyhas
a thick residualmantlewith underlying
cavernouscarbonaterocks overthe
Fault.This areais highly susceptibleto
contaminationbecausesinkholesand
depressinnson theland surfaceare
commonin partsof this rechargearea
(Scottet ci ~t987).Any accidentalspill
burn theprrposedroatiway into this
eghiypermeableareawould likely
result in rapid contaminationof
ColdwaterSpring to thedetrimentof the
pygmysculpin. Alternatestwo andthree
areto thewestof ColdwaterSpringand
tb not posethesamemagnitudeof
threatasalternateone..However, they
arestill within aportion of the recharge
areaandthepotential for contamination
by accidentalspillagedoesexist~

B. O~erutilizationfor Gommercial,
ecreationa!,Scientific,or Educational

[‘x.cposes

CuldwaterSpringandthespringrun
a”eownedandprotectedfrom
trespassingandcollectingby the
i’nniston WaterWorks andSewer
Department.As long asthis protection
~.~ists,this speciesshould not be
cerutilized.
Diseaseor Predation

Although the pygmy sculpinmay bea
ny speciesfor largercarnivorousfish

ad watersnakes.andmaybeafflicted
L diseasesandparasitescommnnto

~h thereis no evidenceto indicatethat
r,,ltural mortalitiesfrom thesesources
areaproblemat present.

‘) The inadequacy o~Ex:sting
• ,~ulafor ~techanisms
The Stateof A)abarn-irequiresa

~.entific collector’spermit if species
asthe ovgmy sculpin is to be

ilected.Th~sspeciesis listedas
reatenedby theAlabamaNongame

Conference(Mount 1986)andis
Lr’elgnateda nongamespeciesby the

.~teof A1abarna.As a nongame
seec:es.it is unlawful to possessmore

yi four inbividuals without a scientific
‘“ction ner~ni’~.Thedifficuit~of

e~forcing tile permit requirementand
S,.. prior~tvdemandsfor law
of )rcemer~offii,ers~time vir’j:tllv

o~i-ninutear~protectionfor this species.
1 eerefore.the mosteffectiveprotection
s providedb-b’ aCooperativeAgreement

1 plweenthe AnnistonWaterWorksand

SewerBoardandtheServicethatno
actionwill be takenwhichwould
endangerthepygmy sculpin. While this
goodfaith agreementprovides
protectionfrom actionsunderthe
controlof the Board,it doesnot provide
protectionfrom watercontamination
andconstructionprojectsdiscussedin
FactorsA and.E,or from otherfaetors
beyondtheBoard’scontrol.

E. OtherNaturalor ManmadeFactors
Affectingits ContinuedExistence

Watercontamination,is occurringin
surfacewaterand.thesubsurface
aquifer andis affectingboth Coldwater
SpringandDry Creek.Watersampling
on andadjacentto theAnniston Army
Depotindicateshexavalentchromiumis
dischargedto Dry Creekandthat
chlorinatedhydmcarbonsarein the’
groundwaterattheDepot(Schalla.eta].
1984). Schallaet a!. concludethat the
migration of chlorinatedhydrocarbonis
not of immediateconcernbut mayhave
long-rangeimpacts.Trichloroethylene
occursin strongconcentrations(‘up to
120,000partsperbillion) in testwells on
theDepotandup to 3.4 partsperbillion
in CoidwaterSpring(Environmental
ScienceandEngineering,Inc. 1986)~
Sampling,in 1986did not find phenols
andhexavalentchromiumin Coidwater
Spring, yetthesechemicalsmaybe
migratingin theaquifersincethey are
foundin testwells2 and4antheDepot.
Shallowgroundwaterin theareaof
thesewells likely contributesto the
rechargeof the~Jacksonvillefaultzone
(Kangas1987). Kangas’assessment
indicatesthat wateris lost from the
shallowaquifer betweentheDepot
boundaryandtestwell 2. This indicates
that waterfrom theDepot’s shallow.
aquiferis sinkingto adeeperaquifes
andpossiblysurfacingat Coldwa.ter
Spring.The90 squaremile rechargearea
includesseveralpotentialcontamination
sources,including achemical
manufacturingindustry,Fort McClellan,
the City of Anniston. atleastone
landfill, andthe proposedhighway
connectingInterstate20 andState
Highway 202.

The Servicehascarefully assessedthe
bestscientificandcomrnerci:il
information availableregardingthepast,
present.andfuture threatsfacedby this
speciesin determiningto makethis rule
final. Basedon this evaluation,the
preferredactionis to list thepygmy
sculpin asthreatened.The
determinationof threatenedstatusfor
tic pygmy scLipm wasbasedon a
scientifice~’~’luaticnof thethreatsto the
species.Although thepygmy sculpin’s
habitat is vulnerableto degradation,
threatsto thespecies’survival do not
appearto beimminent.Therefore,the

S~rvicebelievesthat the categoryof
threatenedis biologically moreac.curate
for this speciesthanthe categoryof
endangered,asthesetermsaredefined
in theEndangeredSpeciesAct. Critical
habitatis not designatedfor reasons
given in that section.

Critical Habitat

Section4(a)(3)of theAct requires. to
themaximumextentprudentand
determinable, thattheSecretary
designatecritical habitatat thesame
time thespeciesis determinedto be
endangeredor threatened.The Service
finds thatdesignationof critical habitat
is not presentlyprudentfor this species
owing to lackof benefitfrom. such
designation.No additionalbenefits
would accruefromacritical habitat
designationthatdo not alreadyaccrue
from thelisting. Theonl~ilandowner,the
City of Anniston.is awareof the pygmy
sculpin’s occurrenceandhasprovided.
protectionfor severalyearsundera
ConservationAgreementwith. the
Service.Protection,of thisspecies’
habitatwill be addressedthroughthe
recoveryprocessandthroughthe
section7 jeopardystandard.Therefore,
it wouldnot now beprudentto
determine’critical habitatfor thepygmy
sculpin.

Available ConservationM~easures

Conservationmeasures.provided’ m
specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,recover
actions,requirementsfor Federal
protection.andprohibitionsagainst
certainpractices.Recognitionthrough
listing encouragesandresultsin
conservationactionsby Federal;State;
andprivateagencies,groups.and
individiuals.TheEndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the~
Statesandrequiresthat recovery
actionsbe carriedout for all listed
species.Theprotectionrequiredof
Federalagenciesandthepiohibitions
againsttakingandharm arediscussed,
iii part. below.

Section7(a) of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedor listed asendangered
or threatenedandwith respectto its
critical habitat if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of the Act arecodified at 50 CFR part
402.Section7(a)t2) requiresFederal
agenciesto ensurethat activities they
authorize,fund.orcarry out arenot
likely to jeopardizethe continued
existenceof a listed speciesor.to
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destroyoradverselymodify us critical
habitat.If aFederalactionmay affecta
listed speciesor its critical habitat,the
responsibleFederalagencymustenter
into formal consultationwith the
Service.

Federalinvolvementwith this species
is expectedto include theFederal
HighwayAdministrationrelative to
highwayconstruction,andthe
EnvironmentalProtectionAgencyand
Departmentof Defenserelative to
pollution of thesubsurfaceaquifer.

The Act andimplementingregulation
foundat 50 CFR 17.21 and17.31 setforth
aseriesof generalprohibitionsand
exceptionsthat applyto all threatened
wildlife. Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnited Statesto
take(includesharass,harm,pursue.
hunt, shoot,wound,kill, trap,or collect;
or to attemptanyof these),import or
export,ship in interstatecommercein
thecourseof a commercialactivity, or
sell oroffer for salein interstateor
foreign commerceanylistedspecies.It
alsois illegal to possess,sell,deliver,
carry,transport,or ship anysuch
wildlife thathasbeentakenillegally.
Certainexceptionsapplyto agentsof
the ServiceandStateconservation
agencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivitiesinvolving
threatenedwildlife speciesunder
certaincircumstances.Regulations
governingpermitsareat 50 CFR 17.22,
17.23,and17.32. Suchpermitsare
availablefor scientificpurposes,to
enhancethepropagationor survivalof
the species,and/orfor incidentaltakein
connectionwith otherwiselawful
activities.For threatenedspecies,there
arealsopermitsfor zoological
exhibition, educationalpurposes,or
specialpurposesconsistentwith the
purposesof theAct.

A specialrule is providedto clarify
thecontinueduseof ColdwaterSpring
asamunicipalwatersupply for the City

of Anniston,ColdwaterSpringandthe
springrun containthe only known
populationof this species.The
withdrawal of substantialquantitiesof
waterfrom thespring hasnot adversely
impactedthis species,asevidencedby
the continuedstablepopulationin the
springandspringrun. Underthe
conditionsof thespecialrule, the useof
this spring by the City of Anniston is
harmlessto thepygmy sculpinand
continuestheprotectmonprovidedto the
speciesby havingacontinuouspresence
on theproperty.

NationalEnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,as definedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969, neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies,
Fish,Marinemammals,Plants
(agriculture).

RegulationsPromulgation

Accordingly, part17, subchapterB of
chapterI, title 50 of theCodeof Federal
Regulations,is amendedassetforth
below:

PART 17—IAMENDED]

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1543;16 U.S.C.4201—4245;Pub.L. 99—
625.100 Stat.3500: unlessotherwisenoted.

2. Amend § 17.11(h)by addingthe
following, in alphabeticalorderunder
FISHES,to the List of Endangeredand
ThreatenedWildlife:

§ 17.11 Endangered and threatened
wildlife.

(h) * * *

3. Add thefollowing paragraph(u) as
specialrule to § 17.44.

(u) Pygmy sculpin(Cottuspygmaeus).
TheCity of AnnistonWaterWorksand
SewerBoardwill continueto use
ColdwaterSpring asamunicipalwater

supply.Pumpagemayremoveall spring
flow in excessof 3 cubicfeetpersecond
(1,938,000gallons perday).

Species
Historic range

Vertebrate population When
where endangered or Status listed

threatened
Critical
habitat

Special
rules

—

Common name Scientific name

FISHES .

Sculpin, pygmy CoCospygmaeus •..... us A (AL) •.... Entire T 364 NA 1744(u)

§ 17.44 Special rules—fishes.
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Di~i~d:September14. ~989.

Bk~uceBlanchard.
.4 ctingDirector. Fotham!With/hf

0
Service

FR Doe. 89-22846 Filed 9—27—89:8:45sin)
BILLING CODE 43IG-5~-M

50 CFR Part 17

RIM 101$-A823

Endangered and Threatened Wildlife
and Plants; Designation of the
Cracking Pearly-Mussel as an
Endangered Species

AGENc’Y FishandWildlife Service,
Interior.
ACTION: Final rule. —_____________

SUMMARY: The Servicedesignatesthe
crackingpearlymussel(Jiernisteim
(=Lastena)lotü) as an endangered
speciesundertheEndangeredSpecies
Act of 1973. asamended(Act~.This,
sl)er;ies,whichwasonceknown from
theOhio, Cuinberland,andTennessee
Riversystems,is presentlyknownto~
surviveonly ata few shoalsin the
Clinch. Powell,andElk Rivers,and.
possiblyashort reachof theTennessee
andGreenRivers.The species’range
hasbeenseriouslyrestrictedby the
constructionofimpoundmentsandby
otherimpactsto its habitat.Dueto the
species’limited,distribution; anyfactors
thatadverselymodify habitator water
quality in theriver reachesit now
inhabitscouldfurther threatenthe
species.

EFcECTIVEDAlE: October30, 1989.

AODRESSES~Thecompletefile for this
rule is availableforinspection,by
appointment,during nororalbusiness
hoursat theU.S. Fish andWildlire
S ~r ice’s Asheville Field Office, 100 Otis
Stru~i~,Room224, Asnevilie,North
Caroima28801.
FOR FURTHER INFORMATION CONThCT
Mr RichardG. Biggins at theabove
.icidrass(“1)4/259—0321or FTS672—0321).

SUPPLEMENTARY INFORMATION:

Background

Thecr~ckingpearly mussel
F”einisteno (=LastenoI fatal was

initially describedby Rafinesque(1820).
Tbjs froshwatermusselhasa thin,
medium-size,elongatedshell (Boganand
P.i’i~lee1983).Thesheil’soutersurface
is brownish greento brown andoften
las brokendarkgreenrays.The nacre
inside of shell)colorts palebluish to
~UV~iC. Becauseof its rarity, little is
knownof ihemussel’sbiology.The
speciesinhabitsmoderate-sizestreams
on gravel riffles whereit is oftendeeply

buriedin thesubstrate(Boganand
Parmalee1983). Like otherfreshwater
mussels,it feedsby filtering food
particlesfrom the water.It hasa
corr.plexreproductivecyclein which the
mussellarvaeparasitizefish. The
mussel’slife span,fish speciesits larvae
parasitiie,andother aspectsof its life
history are unknown.

The crackingpearlymusselhas
undergonea substantialrangereduction.
It washistoricallydistributedin the
Ohio, Cumberland,andTennesseeRiver
systems(Stansbery1970, Kentucky
NaturePreservesCommission1980,
BoganandParmalee1983,Batesand
Dennis1985). The lossof populations
occurringin theseriver systemswas
probablydueto.directimpactsof
impoundments,pollution andhabitat
alteration,andthe indirect impacts
associatedwith thereductionor
eliminationof its larval host speciesby
thesesamefactors.Basecionpersonal
communicationswith knowledgeabl~
musselexperts(StevenAhltitedt and
(olin Jenkinson,TennesseeValley
Authority, 1987;Arthurflogan,
PhiladelphiaAcademyof’Sciences,1987;
RichardNeves,Virginia Polytechnic
InstituteandStateUniversity,1987;
DavidStansbery,Ohio StaleUniversity,
1987)andareview of currentliterature
on thespecies(seeabove,plusAhlstedt
1986),thespeciesis.definitely known to
survivein only threeriver reaches—the
Clinch River. Hancock.County,
Tennessee,andScottCounty,Virginia;
the PowellRiver, HancockCounty,
Tennessee,andLeeCounty,Virginia;
andtheElk River, Lincoln County,
Tennessee.

Although the specieshasnot been
collectedin the GreenRiversince1966,
arida surveyof the GreenRiverin Hart
andEdmonsonCountiesin 1987failed to
collectthe species,thereis a possibility
thatanisolatedpopulationniay still
exist in theGreenRiver (Richard
Hannan,KentuckyNaturePreserves-
Commission,personalcommunication,
1988~.Anothersmall populationmay
alsostill exist in theTennesseeRiver
belowPickwick Darn in HardinCounty,
Tennessee(PaulYokley, Jr.,University
of NorthAlebama,personal
communication.1988). Live specimens
havenot beentokenbelowPickwick
Damsincethe1970s,but a few relic
shellshavebeentakenin the1980s,
indicatingthat asmallpopulationmay
still be holdingon in a short reachof the
TennesseeRiver.

All of the knownpopulationsandthe
populationsthatmayexist in theGreen
andTennesseeRivers arethreatened
andarelocatedin areasbordered
primarily by privatelands.The Powell
Riveris severelythreatenedby the

impactsof coalmining.The Clinch
River, althoughin muchbettercondition,
is alsoimpactedby coalmining,arid in
thepasthasexperiencedextensivefish
andmusselkills causedby toxic spills
from ariversidepowerplant.TheElk
River musselfaunahasbeenimpacted
by cold-waterdischargesfromTims
Ford Reservoir.andtheGreenRiverhas
hada history ofwaterquality problems
from oil and.gasproductionin the
watershed.TheTennesseeRiverbelow
Pickwick Damhasbeenimpactedby
graveldredging,channelmaintenance
work, andtheupstreanireservoir.

Thecrackingpearlymusselwas
recognizedby theServicein theMay 22,
1984,FederalRegister(49.FR21684)asa
category2 speciesthat was.being
consideredfor possibleadditionto the
FederalList of.Endangeredand
ThreatenedWildlife andPlants.
Category2 is for thosespeciesfor which
theServicehas.someinformation
indicating,thatthe’taxamay be’under
threat,butsufficient:informationis
lackingto prepareaproposedrule.The
servicehasmetandbeenin phone
contactwith various~FederalandState
agencypersonnelconcerning.the
species’statusandtheneedfor the
protectionprovidedby theEndangered
SpeciesAct. On January14, 1988, and
Ma~r16, 1988;.theServicealsonotified
appropriate’FederaL.State,andlocal
governmentalagenciesby mail. thata
status.review’wasbeing.conductedand
that thespecies.mightbe’proposed~for
listing. No negativecomments.were
received.

OnFebruary17, 1989,theService
publishedin theFed~ralRegister(54-FR
7225)a~proposalto’ list thecracking
pearly musselasanendangered’species.
Thatproposalprovidedinformationon
the species’biology, status.andthreats
to its continuedexistence.

Summaryoi Commentsand
Recommendations

In theFebruary17, 1988, proposedrule
andassociatednotifications,all
interestedpartieswere requestedto
submitfactual reportsandinformation
thatmight contributeto developmentof
thefinal rule. AppropriateFederaland
Stateagencies,countygovernments,
scienUficorganizations,andinterested
partieswerecontactedandrequestedto
comment.A legalnoticewaspublished
in the following newspapers:“Elk
Valley Times,” Fayetteville.Tennessee,
March1. 1989; “KingsportTimesNews.”
Kingsnort,Tennessee,March5, 1989;
“Hart CountyNews,” Munfordville,
Kentucky,March9, 1989: and
“SavannahCourier,”Savannah,
Teunessee.March9. 1989.
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